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Marlene H. Dortch, Secretary AUG 3 0 2904
Federal Communications Commission
Office of the Secretary

c¢/o Natek, Inc., Inc.

236 Massachusetts Avenue, N.E.
Suite 110

Washington, DC 20002

Federal Communications Commission
Office of Secretary

Re: WT Docket No. 03-66
Petition for Reconsideration
Florida Atlantic University
Dismissed Modification Application for WHR901
(File No. 19950524DD)

Dear Ms. Dortch:

On behalf of Florida Atlantic University and its excess capacity lessee WBSWP
Licensing Corporation, and pursuant to Sections 1.51, 1.106 and 1.429 of the
Commission’s rules, please find attached an original and fourteen (14) copies of a
Petition for Reconsideration of the Commission’s decision on July 29, 2004 to dismiss
the above-referenced modification application. The Commission’s decision to dismiss
the modification application was contained in Exhibit E to the Report and Order
released in the following proceeding: Amendment of Parts 1, 21, 73, 74 and 101 of the
Commission ‘s Rules to Facilitate the Provision of Fixed and Mobile Broadband
Access, Educational and Other Advanced Services in the 2150-2162 and 2500-2690
MH?z Bands, Report and Order and Further Notice of Proposed Rulemaking, WT Docket

No. 03-66, FCC 04-135 ( July 29, 2004).
No. of Copies rec'd.ai’it
List ABCDE
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Please date-stamp one enclosed copy of this submission and return it to my
attention in the self-addressed, stamped, return envelope. Should any questions arise
regarding this filing, please communicate directly with the undersigned. Thank you.

Respecffully submitted,

ennif%ht
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Before the
FEDERAL COMMUNICATIONS COMMISSION RECEIVED
Washington, D.C. 20554

AUG 3 0 2004
Federal Communications Commjss
) Office of Secretary sson
In the Matter of )
) WT Docket No. 03-66
Dismissed Modification Application for WHR901
Florida Atlantic University ; File No. 19950524DD
Boynton Beach, Florida ;
To:  The Commission
PETITION FOR RECONSIDERATION
Evan Carb Cheryl A. Tritt
RJGLaw LLC Jennifer L. Richter
8401 Ramsey Avenue MORRISON & FOERSTER LLP
Silver Spring, MD 20910 2000 Pennsylvania Avenue, N.-W.
(301) 589-2999 Washington, D.C. 20006-1888
(202) 887-1500
Attorney for Florida Atlantic University Attorneys for WBSWP Licensing Corporation

Dated: August 30, 2004
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of
WT Docket No. 03-66
Dismissed Modification Application for WHR901

Florida Atlantic University File No. 19950524DD

Boynton Beach, Florida

To: The Commission

PETITION FOR RECONSIDERATION

Florida Atlantic University (“FAU”) and its excess capacity lessee WBSWP Licensing
Corporation (“WBSWP,” together with FAU, “Petitioners™), a wholly-owned subsidiary of
Sprint Corporation, through counsel and pursuant to Sections 1.106 and 1.429 of the
Commission’s rules,' submit this petition for reconsideration (“Petition”) of the Commission’s
dismissal of FAU’s collocation application for WHR901 in Boynton Beach, Florida (the “FAU
Modification Application™).? The Commission dismissed the FAU Modification Application as
“mutually exclusive” as part of its July 29, 2004 Report and Order and Further Notice of

Proposed Rulemaking.” The Commission did not identify the application that created the mutual

147 CF.R. §§ 1.106, 1.429.

? The FAU Modification Application was filed on May 24, 1995 (File No. 19950524DD),
and was accepted for filing by the Commission on September 30, 1996.

> Amendment of Parts 1, 21, 73, 74 and 101 of the Commission’s Rules to Facilitate the
Provision of Fixed and Mobile Broadband Access, Educational and Other Advanced Services in
the 2150-2162 and 2500-2690 MHz Bands, Report and Order and Further Notice of Proposed
Rulemaking, WT Docket No. 03-66, FCC 04-135 (rel. July 29, 2004) (“Report and Order”).
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exclusivity with the FAU Modification Application.® However, based upon a 1996 Public
Notice (discussed below), Petitioners believe the Commission intended that Exhibit E of the
Report and Order would list as mutually exclusive (and that the Report and Order would
dismiss) an application filed by the School Board of Dade County for Miamt, Florida (the “Dade
Application™).’ Regardless, the FAU Modification Application is not mutually exclusive with
any previously proposed or licensed facilities, including the facilities proposed in the Dade
Application. The Dade Application is fatally defective, should never have been accepted for

6

filing, should have been dismissed nine (9) years ago, and certainly should be dismissed now.

The FAU Modification Application should be reinstated and processed.

* Report and Order, Appendix E, Dismissed Mutually Exclusive ITFS Applications.

> The Dade Application was filed on September 15, 1995 (File No. 19950915ZA), and
was accepted for filing by the Commission on September 30, 1996. In addition to the fatal
defects in the Dade Application discussed in this Petition, the Dade Application is also defective
because it was filed as an amendment to an application that was granted six (6) months earlier
{File No. 940819DE). The application was, therefore, a modification application filed outside of
an authorized filing window and not submitted pursuant to any exception to the then applicable
filing freeze. See Amendment of Part 74 of the Commission’s Rules With Regard to the
Instructional Television Fixed Service, Report and Order, 10 FCC Red 2907, 2910-11 (1995),
effective May 25, 1995, 60 Fed. Reg. 20241 (Apr. 25, 1995), as amended 60 Fed. Reg. 28546
(June 1, 1995) (major modifications or amendments with the same effect will not be exempted
from the window filing requirement).

® Other applications filed for Miami are similarly defective under Section 74.903 for
reasons of harmful interference and should have been dismissed years ago: (1) Modification
application filed by the Friends of WLRN, Inc., File No. BMPLIF950515DA, as modified by a
May 22, 1995 application (missing consent letter from the School Board of Broward County);
(2) Modification application filed by the School Board of Dade County regarding KTB85, File
No. BMPLIF19950915HW (missing consent letter from the School Board of Broward County).
Petitioners note that the KTB85 application was correctly dismissed pursuant to the Report and
Order as mutually exclusive.
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The Commission’s 1996 Designation of the FAU Modification Application and

the Dade Application as Mutually Exclusive Was in Error.

In 1996 the Commission released a Public Notice, ITFS Applications Accepted for
Filing,” which listed the FAU Modification Application and the Dade Application as mutually
exclusive (the “71996 MX Notice”). Petitioners timely filed a Petition to Deny asserting that the
1996 MX Notice improperly listed the Dade Application as acceptable for filing. Petitioners
explained that the Dade Application is fatally and fundamentally flawed, unacceptable for filing
and, therefore, not mutually exclusive with the FAU Modification Application.® The Petition to
Deny remained pending when, in October of 1998, the Commission released a Public Notice
encouraging settlements between mutually exclusive applicants (the “1998 Public Notice).’
WBSWP responded to the 1998 Public Notice by reiterating that the 1996 MX Notice finding of
mutual exclusivity between the FAU Modification Application and the Dade Application was in
error because the Dade Application was unacceptable for filing and should be dismissed."

Had the Commission properly dismissed the Dade Application pursuant to Sections

74.910 and 73.3566 of the Commission’s rules as unacceptable for filing in 1995,' then the

7 See FCC Public Notice, ITFS Applications Accepted for Filing, Report No. 23836B
(rel. Sept. 30, 1996).

® See, Petition to Dismiss or Deny, filed by WBSWP on November 1, 1996 (“Petition to
Deny”). See also, Reply, filed by WBSWP on March 5, 1997; Opposition, filed by Wireless
Broadcasting Systems of America, Inc. (parent of WBSWP) on February 21, 1997.

? FCC Public Notice, ITFS Mutually Exclusive Applications — Settlement Period, 13 FCC
Rcd 20380 (Oct. 15, 1998).

1071 etter from Counsel in Response to FCC Public Notice, ITFS Mutually Exclusive
Applications — Settlement Period, DA 98-2070 (Nov. 12, 1998). (1998 Counsel
Letter”)(Attached hereto as Exhibit 1).

147 C.FR. §§ 74.910, 73.3566. Section 73.3566 is applicable to ITFS through Section
74.910 of the rules. Section 73.3566 states: “Applications which are determined to be patently

not in accordance with the FCC rules, regulations or other requirements, unless accompanied by
(Footnote continues on next page.)
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Dade Application would not have been listed as mutually exclusive with the FAU Modification
Application in the /996 MX Notice. In addition, had the Commission properly responded to the
Petition to Deny and subsequent pleadings filed by the Petitioners in 1996, 1997 and 1998 by
dismissing the defective Dade Application, the FAU Modification Application would not have
been dismissed as mutually exclusive pursuant to the 2004 Report and Order.

The Dade Application is Fatally Defective, Unacceptable for Filing, and Should
be Dismissed.

The Dade Application is fatally defective because it predicts harmful interference to a
previously licensed station, WHR897, in clear violation of Section 74.903 of the Commission’s
rules.”? In addition, and in the alternative, the Dade Application does not contain an interference
consent letter from the licensee of WHR897 as required by Section 74.903(b)(4) of the rules.”
The Dade Application violates the Commission’s rules.

The station to which the Dade Application predicts interference, WHR897, is licensed to
FAU for operation of Instructional Television Fixed Service (“ITFS”) channels in Ft.
Lauderdale, Florida. This station serves different receive sites than the FAU station in Boynton
Beach, FL. (WHR901), which is the subject of the FAU Modification Application. Each station
is part of FAU’s microwave network in southern Florida, and each is critical to the service of
FAU’s multiple campuses and receive site schools.

The School Board of Dade County concedes in the Dade Application that the proposed

facilities will cause harmful interference to FAU’s WHR897 facilities and receive sites in Ft.

(Footnote continued from previous page.)

an appropriate request for waiver, will be considered defective and will not be accepted for
filing, or if inadvertently accepted for filing will be dismissed.”

12 14§ 74.903.

B 1d. § 74.903(b)(4).
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Lauderdale in violation of Section 74.903 of the Commission’s rules.'* Absent an interference
consent letter from FAU, however, the Dade Application is unacceptable for filing under Section
74.903(b)(4)."” FAU expressly informed the Commission, by letter dated October 30, 1996, that
it will not supply such a consent letter, that “no measure of interference” to WHR897 is
acceptable, and that:

[FAU] fully expect[s] to be afforded with 45 dB D/U protection at this site and all

of our other sites. The School Board’s proposed modification has demonstrated

that it cannot achieve the FCC-required level of protection to FAU’s Main

Campus. In the interest of fairness and protection of our facilities, we fully expect

that the FCC will not accept this application for filing, nor will it allow this

application to move forward for grant.'

Accordingly, the Dade Application was unacceptable for filing as an initial matter and
should have been dismissed. The Broadband Division of the Wireless Telecommunications
Bureau (the “Bureau’), the Private Wireless Division of the Bureau and the Video Services
Division of the Mass Media Bureau, each of whom has had (or has, in the case of the Broadband

Division) jurisdiction over ITFS, have all affirmed that consent letters from affected parties must

be filed with the original application.'” The Dade Application did not contain the required

14 See, Dade Application, Exhibit E-4, p.1.
'3 47 CF.R. § 74.903(b)(4).

16 See Letter from Chancellor Charles B. Reed, Chancellor of the State University System
of Florida, to William F. Caton, Secretary, Federal Communications Commission, October 30,
1996 (attached hereto as Exhibit 2). FAU is part of the state university system of Florida.

'" See Wireless Cable of Florida, 19 FCC Red 6390, 6392 (2004) (“The Commission has
recently affirmed that consent letters must be filed with the original application because
‘considering consent letters that did not exist at the time the original application was filed
encourages the filing of incomplete applications and places an undue burden on the
Commission’s limited resources.”” citing Educational Television Association of Metropolitan
Cleveland, Inc., 18 FCC Rcd 15117, 15120 (2003).); see also Centre Unified School District
#397, 18 FCC Red 19235, 19238 (2003) (“The Commission’s Rules require applicants to submit
consent letters from the affected parties with the original application. Pursuant to Section 74.903

of the Commission’s Rules, an application for an ITFS station must protect previously proposed
(Footnote continues on next page.)
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consent letter from FAU and, as FAU noted to the Commission, such a consent letter will not be

granted due to the importance of WHR897 to FAU’s educational mission. By not demonstrating

interference protection to WHR897, and not obtaining an interference consent letter from FAU,

the Dade Application violates Commission rules and precedent and must be dismissed.
Conclusion.

Exhibit E of the Report and Order incorrectly identifies the FAU Modification
Application as mutually exclusive. The FAU Modification Application is not mutually exclusive
with any previously proposed or licensed station, including the fatally defective Dade
Application. The Dade Application should have been dismissed years ago pursuant to
Commission rules and precedent that require the filing of interference consent letters with
applications that predict interference with previously proposed or existing licensed stations. Had
the Commission timely dismissed the Dade Application, the FAU Modification Application
would not have been dismissed pursuant to the Report and Order.

Petitioners request that the Commission expeditiously reinstate the FAU Modification
Application for processing. The FAU Modification Application is a critical part of a Marketwide

Settlement Agreement'® filed with the Commission by FAU and other interested parties in

(Footnote continued from previous page.)

facilities from interference and will not be granted if interference is predicted to occur.”);
Bartlesville Public Schools, 18 FCC Red 18103, 18105 (2003) (“The Commission’s Rules
require applicants to submit consent letters from the affected parties with the original
application.” citing Guadalupe Valley Electric Cooperation, 11 FCC Rcd 7434, 7442-43 (1996);
In the Matter of 4,330 Applications for Authority to Construct and Operate Multipoint
Distribution Service Stations at 62 Transmitter Sites, 10 FCC Red 1335, 1465-66 (1994); Family
Entertainment Network, Inc., 9 FCC Rcd 566, 567-68 n.10 (1994).).

'8 The Marketwide Settlement Agreement is discussed in further detail in a Petition for
Reconsideration that is being filed simultaneously herewith with respect to the dismissal of a
collocation application filed by WBSWP Licensing Corporation for KZB30, the H-group
channels in Boynton Beach (File No. 9550910).
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the West Palm Beach — Boca Raton market.'® FAU requests that its Modification Application be

reinstated and processed as part of the Marketwide Settlement Agreement.

%@D

Respectfully submitted

V/

Evan Carb T&

RIJGLaw LLC ifer L chter

8401 Ramsey Avenue rrison & Foerster 1ie

Silver Spring, MD 20910 2000 Pennsylvania Avenue, N.W.
(301) 589-2999 Washington, D.C. 20006-1888

(202) 887-1500

Artorney for Florida Atlantic University Attorneys for WBSWP Licensing Corporation

Dated: August 30, 2004

19 See, Marketwide Settlement Agreement and Joint Motion for Approval of Settlement
and Request for Waiver of Cut-Off Rules, filed May 24, 1995 (attached hereto as Exhibit 3).



CERTIFICATE OF SERVICE

I, Michael Rodgers, do hereby certify that I have on this 30th day of August 2004, had

Bryan N. Tramont

Office of Chairman Powell

Federal Communications Commission
445 12th Street, S.W., 8" Floor
Washington, DC 20554

Via Electronic Mail: btramont@fcc.gov

Barry Ohlson

Office of Commissioner Adelstein
Federal Communications Commission
445 12th Street, S.W., 8" Floor
Washington, DC 20554

Via Electronic Mail: bohlson@fcc.gov

Jennifer Manner

Office of Commissioner Abernathy
Federal Communications Commission
445 12th Street, S.W., 8" Floor
Washington, DC 20554

Via Electronic Mail: jmanner@fcc.gov

John Schauble

Public Safety and Private Wireless Div.
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S W.

Washington, DC 20554

Via Electronic Mail: jschaubl@fcc.gov

dc-390300

copies of the foregoing PETITION FOR RECONSIDERATION delivered to the following
via electronic mail or by overnight delivery as indicated:

Paul Margie

Office of Commissioner Copps

Federal Communications Commission
445 12th Street, S.W., 8" Floor
Washington, DC 20554

Via Electronic Mail: pmargie @fcc.gov

Sam Feder

Office of Commissioner Martin
Federal Communications Commission
445 12th Street, S.W., 8" Floor
Washington, DC 20554

Via Electronic Mail: sfeder@fcc.gov

D’Wana Terry

Public Safety and Private Wireless Div.
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W.

Washington, DC 20554

Via Electronic Mail: dterry@fcc.gov

Nancy Zaczek

Public Safety and Private Wireless Div.
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W., Room 3-C124
Washington, DC 20554

Via Electronic Mail: nzaczek@fcc.gov
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Charles Oliver

Public Safety and Private Wireless Div.
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W., Room 3-C124
Washington, DC 20554

Via Electronic Mail: coliver@fcc.gov

Gary Michaels

Auctions and Industry Analysis Div.
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W., Room 4-A760
Washington, DC 20554

Via Electronic Mail: gmichael@fcc.gov

Andrea Kelly

Auctions and Industry Analysis Div.
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W., Room 4-A760
Washington, DC 20554

Via Electronic Mail: akelly@fcc.gov

School Board of Dade County
1410 NE 2nd Ave.

Miami, FL 33132

By Ovemnight Delivery

John Labonia

South Florida Instructional TV, Inc.
172 N.E. 15th Street

Miami, FL. 33132

By Overnight Delivery

dc-390300

Stephen Zak

Public Safety and Private Wireless Div.
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W., Room 3-C124
Washington, DC 20554

Via Electronic Mail: szak@fcc.gov

Catherine Seidel

Office of the Bureau Chief

Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W.

Washington, DC 20554

Via Electronic Mail: cseidel@fcc.gov

Qualex International

Portals IT

445 12th Street, SW

Courtyard Level

Washington, DC 20554

Via Electronic Mail: qualexint@aol.com

John Labonia
Friends of WLRN, Inc.

172 N.E. 15th Street
Miami, FL 33132

By Overnight Delivery

Robert A. Saunders

Bell South Wireless Cable Inc.
754 Peachtree Street 14th Floor
Room D1487

Atlanta, GA 30308

Via Electronic Mail:

bob.saunders @bellsouth.com

; iéichaﬁ:l Régers
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EXHIBIT 1

Letter to FCC
November 12, 1998



Dec. 1. 1998  3:09PM DAYIS WRIGHT TREMAINE No, 6253 P, §/°
U N From:CARC

- LAWY ERS

Davis Wright Tremaine Lrp

ANCHORAGE BILIRVUR BOISE CHARLOTTE HONOLULU LOS ANGELES POATLAND RICHLAND §AN FRANCISCO SEATTLE WASIHINGTON. D.C. SHANCHAL

JAMES §. BrITZ SUITE 700 TEL (202) 508-6600
Direcc (202) 501-64035 1155 CONNECTICUT AVENUE NW FAX (202) $08.6699
jimblitz@dwe.com WASHINCYTON, D.C. 20016-4313 www. dwt.com

November 12, 1998

Clay C. Pendarvis, Esq., Acting Chief

Distribution Services Branch

" Video Services Division AECEIVED
Mass Mcdia Bureau .,,
Federal Communications Commission 121998
1919 M St., N.W., Room 702 e
Waghington, D.C, 20554 it o e sy

Re:  Application to Modify ITFS Station WHR-901, Palm Beach, Florida
Florida Atlantic University
File No. BMPLIF-950524DD

Application to Modify ITFS Station WHG-230, Miami, Florida
School Board of Dade County, Florida
File No. BMPLIF-950915ZA

Dear Mr. Pendarvis:

On October 15, 1998, the Commission released a Public Notice reminding ITFS applicants of a
settlement period for mually exclusive ITFS applications.’ In light of that Public Noticc, WBSWP
Licensing Corp (“WBSWP™), by its attorncys, herein asks that the Commission reconsider its
September 30, 1996 Public Notice announcing that the above-referenced applications had been
accepted for filmg and, upon initial review, found to be mutually exclusive* Upon such
reconsideration, WBSWP requests that the Commission dismiss the application to modify Station
WHG-230 (the “WHG-230 Application™).

As WBSWP has explained in this proceeding, the WHG-230 Application was defective at the time
it was filed, rernains defective, and should immediately be dismissed.” The primary reason for this

1 See “ITFS Mutually Exclusive Applications — Settlement Period,” DA 98-2070.

2 See “ITFS Applications Accepted For Filing,” Report No. 238368. WBSWP has entered into an
agreement with Florida Atiantic University ("FAU™) 10 lease the excess channe! capacity of FAU's ITFS
Station WHR-901 in connection with a wirsless cable systcm that WBSWP is developing in the West Palm
Beach, Florids market.

3 Seg WBSWP “Petition to Dismiss or Deny,” November 1, 1996; WBSWP “Reply,” March 5, 1997,
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. From:CAROL K-

Clay C. Pendarvis, Esq., Acting Chief D
November 12, 1998 =
Page 2

dismissal is the objectionable interference that the applicant itself disclosed that the proposed
facilities proposed would cause to [TFS Station WHR-897, Ft. Lauderdale, Florida, which is licensed
to FAU.! Under the Commission’s Rules, the Commission may not even process the WHG-230
Application unless the Board supplies a “no-objection letter” from FAU.?

In this case, not only was no such letter ever provided, but FAU has expressly stated that it will
never supply the no-objection letter required in order for the WHG-230 Application to be processed.
The Commission has been informed that “no measure of interference to this site is acceptable” to
Station WHR-897 and that the licensee:

“fully expect[s] to be afforded with 45 dB D/U protection at this site and all of our
other sites. The School Board’s proposed modification has demonstrated that it
cannot achieve the FCC-required level of protection to FAU's Main Campus. In the
interest of faimess and protection of our facilities, we fully expect that the FCC will
not accept this application for filing, nor will it allow this application to move
forward for grant.”

In light of this unequivocal statement that the School Board of Dade County, Florida will never
receive the “no-objection” letter that it needs in order to validate the WHG-230 Application, the
Commission should not have accepted the application to begin with. For this reason and the other
reasons discussed in WBSWP’s filings against the WHG-230 Application, the Commission should
promptly dismiss the WHG-230 Application as a defective application that is patently not in
accordance with the Commission’s Rules. 47 C.F.R. §§ 73.3566, 74.910.

Should any questions arise in connection with this matter, please communicate directly with the
undersigned.

Ve:ry/{truly ours,
Jamcs- . Bli

ce:  Charles Dziedzie, Esq.
Mr. Melvin Collins
Paul J. Sinderbrand, Esq.
William D. Wallace, Esq.
E. Ashton Johnston, Esq.

4 Ses WHG-230 Application, Exhibit E-4, p. 1.

5 Sce 47 C.F.R. § 74.903(b)(4). Moreover, the Commission will not necessarily grant an application simply
because an affected ITFS licensee has supplied a no-objection letter.

6 Letter from Chancellor Charles B. Reed, Chancellor of the State University System of Florida, to William
F. Caton, October 30, 1996. FAU isa part of the State University System of Florida.






EXHIBIT 2

Letter from Chancellor
Charles B. Reed
October 30, 1996



STATE UNIVERSITY SYSTEM OF FLORIDA

J23 West Gaines Srrees, Tatlahassee. Flovida 3238 1Y34

Ncrchar 30, 13S4

Mr. William F. Catloua, Acl.ay SeCretary
eaceral ccmmurications Lommissicn

Rocm 222

1319 M, Street N.W.

Washington, D.C. 20354

Attention: Clay Pendarvis
Mzlvin Colline

Jear Mr, Cgren.

F.or.cda Atlantic Un.versity (FAJ) is the licensee ct WER~8Y/, trs
<-3reyg LTFS channels in Ft. Lauderda’e, Flcrida. The School
Bearzd of Dade County is the licensee of WHG-230, the C-g=oup cf
cha=ralg i= Miami, Tlarida.

On Septenber 15, 1595, thc $choocl Board propesed a modification
TQ WHG-Z20 under file numker DMPLITF 230958ZA. This modificavion
1s predicted tg cause Lnarmful elecliicel interfersnce to all six
¢ the recaived sites asscciated with WHR-897. The applilcatiuu
states that the iaterference to five of the receive sifes can ke
a-leviated through antenna upgrades, but the Interference to
recaive size R-6 cannot be cured. The School Board states that
it is “contemplating securing coasent regarding intezference
pradicted £ -eceive gite R-A.”

“he Schcel BEcard has nct cccurcd a consent letter from FAU, and
the university cannot accept interference to receive sitc R-6.
This site is FAU’s Main Campuy «nd au measure of interference <o
“kls site is acceptable. FAU serves hundreds of yLudeals woLh
Zistznce learning at the Main Campus. I[n addition, the Main
Carpus is an integra. component of FAU’s entire 1TFS system, as
it i1s used as a checkpoint for FAC’s main transmission
Zacilizids. Tae Main Campus site is central to FAU's existing
distance learning sysctem ard all af its future plans. We fully
cXpact td be affordad with 45 dB D/U protection at rhis sife and
a.l cf our osthar gites. The School 3card’s propcsed modificazion
has demcns=zraksd thet it cannot achisve tho FCC-xequired laval o2
sroscction to FAU = Main Campus. In the interest of £a1rnns§ and
srotection of our facilities, we fully expect that tire FCC will

AN EQUAL ACCESSHIMMOR TUNITY—=AFFIRMATIVE ACTION SYSTEM

Unoveria of Floeida © Flurida Suare Cniversity © Florda A4M University 8 Universify of J0u flunde * Floriia Akariic Universicy
Cu nenille Tullulasare Tallahavere V' magert Anra Karan

Umivert & ) Wer Florrda ® Uricarsire of Contrad Ploradu & Flordu Irdernaiionat Universiry o University of Mo Flocidu ® Lloriva Guif Coug: Lnisermey

S cia Orjunda Adigmi leit smville Ft Myers



Mr. William F. Catcn
Octcober 28, 1356
Page 2

not accept this appiicatien far filirg nor will it alliow th:is
appl.cation =5 nove fcrward for grant.

With xind regards,
Sincerely,

st 2

Charles B. Reed
Chancellor

C3R/ibf

¢z: [Cr. Antagny J. Catarese






EXHIBIT 3

Marketwide Settlement Agreement
and Joint Motion for Approval
Filed with the FCC on May 24, 1995
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May 24, 1995 "&fg& %

Mr. William F. Caton

Acting Secretary

Federal Communications Commission
1919 M Street, N.W.

Washington, DC 20554

Re: ITF8 Joint Motion for Approval of Bettlement
West Palm Beach. Florida

Dear Mr. Caton:

There is transmitted herewith an original and four (4)
copies of a Joint Motion for Approval of Settlement and Regquest
for Waiver of Cut-off Rules. The settlement resolves mutually-
axclusive proposals for the D group channels in West Palm Beach,
Florida, by proposing a market-wide channel reallocation and
zollocation plan.

Should there be any question with respect to this filing,
please communicate directly with the undersigned.

slncerely yours,

L. Charles Keller
Counsal to Wireless Broadcasting
Systems of America, Inc.
Enclosures

ﬁ/annirer L. Richter, Esq.
William D. Wallace, Esq.
Mr. W. Douglas Trabert
Mr. Michael J. Specchio

lck/is
€:\Wwp\23794\x- joint.mot




Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In re Applications of

The School District of Palm
Beach County, Florida

People’s Choice TV, Inc.

The Board of Regents, A Public
Corporation of the State of Florida
on behalf of Florida Atlantic University

Wireless Broadcasting Systems of
West Palm Beach, Inc.

For Construction Permit and License,
Modification, and/or Assignment of
Facilities in the Instructional
Television Fixed and Multichannel
Multipoint Distribution Services in the
West Palm Beach, Florida, Area

' e ' ' Nt vt ot Nt Nt st mt' wmt' wtt “aut' “eut' wmt' 't “wt ‘=t ‘v

To: Chief, Video Services Division

Petition for Displacement of KHU-90; KZB-28
KZB-29; WHR-973; WHR-99%4; KZB-30

WMIB41
BPLIF-920814DB; WLX-269; WHR-877;

WHR-894; WHR-895; WHR-896;
WHR-897; WHR-901

JOINT MOTION FOR APPROVAL OF SETTLEMENT

~REQUEST FOR WAIVER OF CUT-OFF RULES
The School District of Palm Beach County, Florida (the "District"), People’s Choice TV,

Inc. ("PCTV"), Wireless Broadcasting Systems of West Palm Beach, Inc. ("WBS-WP) and the

Board of Regents, a Public Corporation of the State of Florida, on behalf of Florida Atlantic

University (the “University"), by counsel, hereby submit their Joint Motion for Approval of

Settlement and Request for Waiver. In support thereof, the parties respectfully show as follows:



1. Approval of Settlement

These proceedings involve PCTV’s, WBS-WP’s and the University’s mutually exclusive
applications concerning stations in the Instructional Television Fixed Service ("ITFS") on the
D group channels in the West Palm Beach, Florida, market (the “Market"). Also involved are
the parties’ proposals to modify existing and proposed ITFS facilities in the Market and to
submit others for cancellation in order to allow for better and more spectrum-efficient service
to the parties’ receive sites.

PCTV’s and WBS-WP’s proposal to migrate the District’s D group station is contained
in the Petition for Displacement and application (the "Displacement Application") filed on
December 29, 1993.! The University’s D group proposal is contained in the application in file
no. BPLIF-920814DB. PCTV is the conditional licensee of MMDS E group station WMI841,
This station cannot be constructed or operated because of the District’s grandfathered E group
ITES facility, station KHU-90. WBS-WP is a wireless cable operator currently developing a
wireless cable system in the Market which will inciude PCTV’s E group station. Accordingly,
PCTV and WBS-WP filed the Displacement Application on December 29, 1993. WBS-WP
entered into excess capacity lease agreements with the University in July 1994 and the District
in January 1995.

To provide for the private resolution of the mutually exclusive D group proposals, to
achieve better and more spectrum-efficient service to the educational licensees’ receive sites, and
to allow for the commercial use of the E group channels and the development of a wireless cable

system in the Area, the parties have entered into a Market Settlement Agreement ("Agreement”),

' With respect to the Displacement Application, WBS-WP is the successor to WIB-TV Ft.
Pierce Limited Partnership, whose name appeared in the Displacement Application.

2



which is attached hereto as Exhibit 1. The parties respectfully request the Commission’s
approval of the Agreement.

At present, though a large number of ITFS stations are operating from various sites in
the Market, these stations are not designed, constructed, or operated in a coordinated manner.
Some stations are used as repeaters or relay stations. Several stations have been in existence for
many years and do not employ the latest and best available technology. No commercial
MDS/MMDS stations are operational in the area. As described above, PCTV, the commercial
E group conditional licensee, has been unable to construct its E group station because of the
District’s grandfathered ITFS station on the same frequency group. Finally, the H group
channels are not available for commercial use because they are presently utilized by the District.

The parties to the Agreement constitute the licensees or applicants for all of the ITFS and
MDS/MMDS channels (except MDS channels 1 and 2A) in the Market. The arrangements
outlined herein have been the subject of negotiations between various of these parties for over
two years. Through this settlement the parties expect to accomplish the following:

1. to resolve the mutual exclusivity between the D group ITFS applications;

2. to ensure that each of the stations is able to reach all desired educational receive

sites in Palm Beach County, thus eliminating the present use of duplicate stations,
point-to-point stations, and repeater stations;

3. to ensure the most economical and efficient usage of the spectrum
and eliminate disputes between the parties as to that usage;

4, to coordinate the operation and maintenance of these stations, thus
taking advantage of possible economies of scale and efficiencies;

5. to collocate ail of the TTFS and MDS/MMDS stations in the
market at a single transmitter site, thus reducing the possibility of
interference between these stations;

6. to develop modem, efficient ITFS systems for both the University and the



District;

7. to allow for the development of a wireless cable television system
to serve the public and provide competition in the multichannel
video delivery marketplace in the Market;

8. to generate royalties for the benefit of the University and the District to provide
a source of funding for their instructional television ventures; and

9. to allow for the carriage by the wireless cable television system of at least some‘
of the District’s and the University’s programming, so as to enable the public to
receive in-home instructional programming, possibly for credit.

A summary of the necessary filings is attached hereto as Exhibit 2.

WBS-WP and PCTV have committed to comply with the requirements of the
Commission’s Rules and policies for involuntary ITFS migration, as they relate to the posting
of a bond aﬁd other matters, in the event the Displacement Application is granted.

As attested in the attached declarations, no monetary consideration was exchanged among
the parties in consideration for the settlement, and no applications were filed in order to procure
the settlement. Because the public interest, convenience and necessity would best be served
thereby, the parties respectfully request the Commission to approve the attached Market
Settlement Agreement.
¥. Request for Wajver of Cut-off Rules

The District and the University also respectfully request waiver of the Commission’s cut-
off rules in the processing of the major modification applications, and major amendments to
pending applications, filed to accommodate the settlement. Waiver of the cut-off rules for major
change applications may be granted to accommodate settlement agreements between mutually-
exclusive applicants. Memorandum Opinion and Order in MM Docket No. 83-523 (Instructional
Television Fixed Service Reconsideration), 59 RR 2d 1355, 1381 n.47 (1986).




Although mutually exclusive applications exist only for the D group, the parties request
waiver of the cut-off rules as to all applications described in the Agreement. A summary of
these applications is attached hereto as Exhibit 2, Such a waiver is justified for four reasons,

First, the broader channel rearrangement and collocation plan contemplated by the
Agreement was necessary to resolve the competing D group proposals. Without the channel
reorganization plan, which is only possible through collocation, the D group settlement will
collapse. Thus, all of the modifications listed in Exhibit 2 are necessary to the resolution of the
mutual exclusivity and therefore fall within the ambit of footnote 47.

Second, the public interest will best be served by waiving the cut-off rules as to all
applications contemplated in the settlement, because the settlement provides for optimal use of
the microwave spectrum in the Market. In addition to eliminating duplicative and inefficient use
of ITFS frequencies, the applications contemplated in the settlement will allow for use of the E
and H channels for the commercial use to which they are primarily allocated.

Third, granting waiver of the cut-off rules to all of the applications will not extend waiver
beyond the parties whose mutually exclusive proposals are resolved in the settlement.

Fourth, the channel reorganization plan will allow WBS-WP to provide competitive,
wireless cable operations to the Market. There is no such competition now. Rapid
implementation of wireless cable service will serve the Commission’s goals for commercial use

of the MMDS/ITFS spectrum.



WHEREFORE, the parties respectfully request that the Commission approve the attached

Market Settlement Agreement, exempt the applications it describes from the cut-off rules, and

expeditiously process the applications filed in furtherance hereof.

CROWELL & MORING

1001 Pennsylvania Avenue, NW
‘Washington, D.C. 20004

(202) 624-2807

BOARD OF REGENTS’ OFFICE
325 West Gaines St., Suite 1522
Tallahassee, Florida 32399

(904) 488-5441

PEPPER & CORAZZINI, L.L.P.
1776 K Street, N.W., Suite 200
Washington, D.C. 20006

(202) 296-0600

Lex/id
c:\Wp\2379F\ Jntmtn.

Respectfully submitted,

SCHOOL DISTRICT OF PALM BEACH
COUNTY, FLORIDA

By ﬂm

William D. Wallace
Its Attorney

Respectfully submitted,
The Board of Regents, a Public Corporation

of the State of Florida, on behalf of
FLORIDA ATLANTIC UNIVERSITY

By

Gregg Gleason
General Counsel

PEOPLE'S CHOICE TV, INC. and
WIRELESS BROADCASTING SYSTEMS
OF WEST PALM BEACH, INC.

By

L. Charles Keller
Their Attorney



WHEREFORE, the parties respectfully request that the Commission approve the attached

Market Settlement Agreement, exempt the applications it describes from the cut-off rules, and

expeditiously process the applications filed in furtherance hereof.

CROWELL & MORING

1001 Pennsylvania Avenue, NW
Washington, D.C. 20004

(202) 624-2807

BOARD OF REGENTS® OFFICE
325 West Gaines St., Suite 1522
Tallahassee, Florida 32399

(904) 488-5441

PEPPER & CORAZZINI, L.L.P.
1776 K Street, N.W., Suite 200
Washington, D.C. 20006

(202) 296-0600

LcK/id
¢ \Wp\ZI7SF\ jntmtn.

Respectfully submitted,

SCHOOL DISTRICT OF PALM BEACH
COUNTY, FLORIDA

By
William D. Wallace
Its Attorney
Respectfully submitted,

The Board of Regents, a Public Corporation
of the State of Florida, on behalf of
FLORIDA ATLANTIC UNIVERSITY

By éxg?/_ 4 4@3&
G Gleason

General Counsel

PEOPLE'S CHOICE TV, INC. and
WIRELESS BROADCASTING SYSTEMS
OF WEST PALM BEACH, INC.

i L, LAl

L. Charles Keller
Their Attorney

May 24, 1995
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THIS MARKET SETTLEMENT AGREEMENT ("Agreement") is entered
into by and among the School District of Palm Beach County,
Florida (the "District"); The Board of Regents, a Public Corpora-
tion of the State of Florida, on behalf of Florida Atlantic
University (the "University"); Wireless Broadcasting Systems of
West Palm Beach, Inc. ("WBS-WP"); and People's Choice TV, Inc.
("PCTV™).

WHEREAS, the District is the licensee of Instructional Tele-
vision Fixed Service ("ITFS") stations KZB-28 on the A group at
Belle Glade, Florida; KZB-29 on the G group at Riviera Beach,
Florida; WHR=-973 on channel G3 at West Palm Beach, Florida; WHR-
994 on channels G2-G3 at West Palm Beach, Florida; KZB-30 on
channels H1-H3 at Loxahatchee, Florida; and KHU-90 on the E group
at Boynton Beach, Florida, which is the subject of a Petition for
Displacement to the D grcup channels.

WHEREAS, the University is the licensee of ITFS stations
WLX-269 on the A group at Palm Beach, Florida; WHR-877 on the A
group at Boca Raton, Florida; WHR-894 on the A group at Boca
Raton, Florida; WHR-895 on the A group at Boca Raton, Florida,
WHR-896 on the B group at Boynton Beach, Florida; WHR-897 on the
C group at Ft. Lauderdale, Florida; WHR-901] on the C group at
Palm Beach, Florida; and is the applicant in File No. BPLIF-
920814DB for the D group channels at Palm Beach Florida;

WHEREAS, the District and the University currently use some

of their ITFS channels either as repeaters or as relays;



WHEREAS, PCTV is the conditional licensee of Multichannel
Multipoint Distribution Service ("MMDS") station WMI841 on the E
group channels at West Palm Beach, Florida;

WHEREAS, WBS-WP is a wireless cable operator and the lessee
of the District's and the University's excess capacity, which
WBS-WP will use in a wireless cable television system it is
developing to serve the West Palm Beach metropolitan area. WRBS-
WP has affiliates presently operating similar systems in Mel-
bourne and Fort Pierce, Florida; Sacramento, California; Boise,
Idaho; and acquiring a system in Yakima, Washington;

WHEREAS, PCTV cannot construct or commence operating its E
group station WMIB41l until the District ceases operation of its E
group station KHU-90;

WHEREAS, on December 29, 1993, PCTV and WBS-WP filed a
Petition for Displacement and Application (the "Displacement
Application") to modify KHU-90 to specify operation on the D
group channels;

WHEREAS, the Displacement Application is mutually exclusive
with the University's D group application (File No. BPLIF-
920814DB) , making grant of both applications impossible;

WHEREAS, the parties wish to reach a mutually agreeable
settlement of their differences;

WHEREAS, the parties recognize that the microwave spectrum
in the West Palm Beach metropolitan area could be used more
efficiently by centralizing the origination point for all chan-

nels and eliminating use of ITFS frequencies as repeaters and/or



relay stations, and allowing commercial use of the E group chan-
nels and the H channels;

WHEREAS, the District and the University each recognizes
that its ITFS purposes can more efficiently be served by a collo-
cated operation of ten channels each at fifty watts, located on
the District's Boynton Beach transmit tower (the "Collocation
Site");

NOW, THEREFORE, in consideration of the mutual promises and
conditions contained herein, the parties hereto, intending to be
legally bound, hereby agree as follows:

1. To accommodate the settlement, PCTV, WBS-WP, the Univer-
sity ahd the District agree to resolve the mutually exclusive
proposals for the D group ITFS channels by dividing the four
channels between the University and the District. Accordingly,
the University agrees to modify its application in File No.
BPLIF-920814DB to specify operation on channels D3-D4 only, and
the WBS-WP and PCTV agree to the modification of the Displacement
Application to specify operation of KHU-90 on channels D1-D2
only. Furthermore, the District agrees not to object to dis-
placement of station KHU-90 to channels D1-D2, and agrees to
relocate the D1-D2 facilities to the Collocation Site.

2. To accommodate the settlement, the University will
submit to the FCC for cancellation its authorizations for sta-
tions WLX-269, WHR-877, and WHR-894. The University will retain
its B group and C group licenses for WHR-896 and WHR-501, respec-—

tively, and these facilities will be moved to the Collocation




Site so that more spectrum-efficient service to all of its re-
ceive sites is possible. The University will also retain its
authorizations for stations WHR-895 and WHR-897, which stations
will be used in the Ft. Lauderdale area, configured so as not to
cause harmful interference to stations operating from the Collo-
cation Site.

3. To further accommodate the settlement, ‘the District will
medify its G group authorization for KZB-29 and its A-group
authorization for KZB-28 to collocate these facilities with WBsS-
WP's system. The District will submit to the FCC for cancella-
tion its licenses for WHR-973 and WHR-994. Further, the District
agrees to the assignment of its H channel facility (KZB~30) to
WBS-WP, and the relocation of the H channel facility to the
Collocation Site.

4. To further accommodate the settlement and eliminate
potential interference, PCTV agrees to the relocation of its E
group facility wWMI841 to the Collocation Site.

5. The parties agree to cooperate with one another with
respect to the filing of the applications and other papers re-
quired by this Agreement and agree not to interpose any objection
to any filing which is consistent with this Agreement.

6. The parties agree to file the FCC applications required
to effectuate this Agreement on or about the same day and to seek
concurrent processing for all such applications. The parties
agree that the modifications contemplated by the settlement will

be installed concurrently so as to complete installation and



testing efficiently. The parties agree to coordinate the cut-
over date with the University's and the District's educational
schedules.

7. Whenever the context of this Agreement so requires,
words used in the singular shall be construed to mean or include
the plural and vice versa, and pronocuns of any gender shall be
construed to mean or include any other gender or genders.

8. This Agreement may not be modified or amended, except by
a written instrument signed by each of the parties designating
specifically the terms and provisions so modified and amended.

9. Each signatory to this Agreement represents that he or
she has full legal authority to enter into, execute and perform
the obkligations of this Agreement. This Agreement shall be
binding upon and@ inure to the benefit of the parties, their
heirs, successors and assigns.

10. This Agreement may be signed in one or more counter-
parts, each of which shall be an original, but all of which

together shall constitute one and the same instrument.



IN WITNESS WHEREOF, the parties hereto have executed this

Market Settlement Agreement as of the dates written below.

Date:_é;//;;/?{

Date:

Date:

Date:

bDate:

LCK/ §d
c:\Mp\2379F\contract.

THE BOARD OF REGENTS, a Public Corpora-
tion of the Btate of Florida, on bshalf
of Florida atlantic University

By @4«44 (=

Charles B. Reed, Chancellor

THE SCHOOL DISTRICT OF PALM BEACH
COUNTY, FLORIDA

By

Jody Gleason, Chairman

By

C. Monica Uhlhorn, Superintendent

WIRELESS BROADCASTING SYSTEMS OF WEST
PALM BEACH, INC.

BY.

William Kingery, President

PEOPLE'S8 CHOICE TV, INC,

By
Michael J. Specchio, President



IN WITNESS WHEREOF, the parties hereto have executed this

Market Settlement Agreement as of the dates written below.
THE BOARD OF REGENTS, a Public corpora-

tion of the Btate of Florida, on behalf
of Florida Atlantic University

Date: BY.

Charles B. Reed, Chancellor

THE BCHOOL DIBTRICT OF PALM BEACH
COUNTY, FLORIDA
leaso

Date: _April 26, 1995 By %/L Yty —
Jody n, Chairman

c. Monica'Uhlhofn, Superintendent

WIRELESS BROADCASTING BYSTEMS OF WES?T
PALN BEACH, INC.

Date: BY.

William Kingery, President

PEOPLE'E CHOICE TV, INC.

Date: BY.

Michael J. Specchio, President
Lex/id
3 \wp\2379F\contract.




IN WITNESS WHEREOF, the parties hereto have executed this

Market Settlement Agreement as of the dates written below.

Date:

Date:

Date:

Date: L?éh%/qfs

Datea:

Lex/id
ci1\Wp\2379F \contract.

TEE BOARD OF REGENTS, a Public Corpora-
tion of the Btate of Florida, on behalf
of Florida atlantic University

By

Charles B. Reed, Chancellor

THE S8CHOOL DISTRICT OF PALM BEACH
COUNTY, FLORIDA

By

Jody Gleason, Chairman

By.

C. Monica Uhlhorn, Superintendent

WIRELESS BROADCASTING SYSTEME OF WEST
PALM BEACH, INC.

Richter, Vice-President

's CHOICE TV, INC.

By

Michael J. Specchio, President




IN WITNESS WHEREBOF, the parties hereto have executed this

Market Settlement Agreement as of the dates written below.

Date:

Date:

Date:

Date:

Date: 5/22/95

Lex/id
ci\wp\2379F\contract.

THE BOARD OF REGENTS, a Public Corpora-
tion of the State of Florida, on behalf
of Florida Atlantic University

By

Charles B. Reed, Chancellor

THE BCHOOL DISTRICT OF PALM BEACH
COUNTY, FLORIDA

By.

Jody Gleason, Chairman

By

C. Monica Uhlhorn, Superintendent

WIRELESS BROADCASTING SYSTEMS OF WEST
PALM BEACH, INC.

By

William Kingery, President
PEOPLE'S CHOICE TV, INC.

T 4 L L

Mich§517J./sbecchio, President




Declaration of Michael J. Specchio

I, Michael J. Specchio, declare follows:

1. I am President of People's Choice TV, Inc., which is a

party to the foregoing Market Settlement Agreement related to the
West Palm Beach, Florida, area;

2. I certify that noc monetary consideration was exchanged
among the parties in consideration for the settlement; and

3. I certify that People's Choice TV, Inc. did not file any
of the affected applications in order to procure the Settlement.

I declare that the foregoing is true and correct under
penalty of perjury under the laws of the United States.

-

/Avf{4;4/ ?:;%, ~J¢<¢_,

el [

Michael J. §peczﬁié, President

Date: 5/22/95




eclar [-) a
I, Charles B. Reed, declare follows:

1. I am Chancellor of The Board of Regents, a Public
Corporation of the State of Florida, on behalf of Florida
Atlantic University, which is a party to the foregoing Market
Settlement Agreement related to the West Palm Beach, Florida,
area;

2. I certify that no monetary consideration was exchanged
among the parties in consideration for the settlement; and

3. I certify that The Board of Regents, a Public
Corporation of the State of Florida, on behalf of Florida
Atlantic University did not file any of the affected applications
in order to procure the Settlement.

I declare that the foregoing is true and correct under
penalty of perjury under the laws of the United States.

s Son,

Charles B. Reed, Chancellor

Date: -6;.//2]/{



Dedaration of Jody Gleason

I, Jody Gleason, declare as follows:

1. I am Chairman of The School Board of the School District of Palm
Beach County, which is a party to the foregoing Market Settlement Agreement
related to the West Palm Beach, Florida, area;

2. I certify that neither the School District nor any of its principals has
received monetary consideration for the settlement; and

3. I certify that The School District of Palm Beach County did not file
any application in order to procure the settlement.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on this 26thday of April, 1995.

The School Board of Palm Beach County,
Florida



Dedaration of C. Monica Uhlam

I, C. Monica Uhlhoern, declare as follows:

1. I am Superintendent of The School District of Palm Beach County,
which is a party to the foregoing Market Settlement Agreement related to the
West Palm Beach, Florida, area;

2. I certify that neither the School District nor any of its principals has
received monetary consideration for the settlement; and

3. I certify that The School District of Palm Beach County did not file
any application in order to procure the settlement.

I declare under penalty of perjury that the foregoing is true and correct.
Executed on this 27thday of April, 1995.
C. Monica Uhlhorn, Superintendent

The School District of Palm Beach County,
Florida




